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Waggoner.v.Collins

saidhad to remove Streetcommissioners’ court no power
it is orderedcourt,and another to said thereforeclerkappoint

a issue,that mandamus if to restorenecessary,peremptory
said Street histo office.

Augustus and inCollins Anson Plaintiffs Error, v.Collins,
John inDefendant Error.Waggoner,

ERROR TO MADISON.

a from theIf it is error.departs declaration,replication
rightmade beforeall contracts the first of the defendant had a1821,May,Upon

to for three the on the thatunless indorsedyears, execution,replevy plaintiff
of the State Bank of in dischargeIllinois be received of thewouldpaper

execution.

Reynolds.Opinion bythe Court This wasJusticeof Chief
an action of andfor the defendant’s closeenteringtrespass

and histaking Thecarrying away goods.personal plaintiffs
here, below,who were defendants a ob­pleaded judgment
tained them David a thebefore one ofby Moore, justice

in and the saidpeace Madison,for of thecounty against
That on an executionWaggoner. issued,judgmentsaid

directed to constable of Madison suchany county, whereby
constable was commanded to the and chat­levy upon goods
tels of the said That said execution came to theWaggoner.
hands of aMcMahon,one Isaac then constable of said county;
that said constable, virtue of said and theby execution, by
direction of the entered the close and andtookplaintiffs,

;carried the as averred in the declarationgoods, &c.,away
which and was the sameawayentering carrying trespass

of, and of no other were theycomplained guilty.
To this said That causethe ofreplied:plea Waggoner

action on the mentioned in said waswhich judgment plea
1821.rendered, arose before the first of That thereMay,

was no execution in the mentioned,indorsement on said plea
as is in and the section of therequired by twenty-seventh

Illinois,act of the of the state entitled “an actoflegislature
That saidthe State Bank of Illinois.” Waggonerestablishing

did, at before the said wastimes, committed,different trespass
the fulltender to the said Isaac McMahon amount of the

said and there theand then offered to sameexecution, pay
in Bank,notes of the said to the same for threeor replevy

as he all of the saidyears, do, which Isaacmightlawby
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andsuffer,refused orMcMahon to permit whereuponaccept,
the as in the declara-the said defendant committed trespass

To thisand this he is toready verify. repli-tion alleged,
demurrer,was a and that demurrer overruledcation there

that thisthe court belowi To reverse writ ofjudgmentby
raised,Three are one to theerror is objectionsprosecuted.

and 1. The istwo to the actiondeclaration, replication:
a2. The is from themisconceived. departurereplication

a in McMahon and 3.declaration, showing only;trespass
a of three as aver-There is no law authorizing replevy years

in thered replication.
Theis the action misconceived. com­first, injuryAnd

the close of the saidis theof forcibly entering Wag-­plained
his andand and chattels.away goodsgoner, taking carrying

thisthat forseriouslyit can not be contended injury,Surely
bail,to take or tothe If the refusal permitcase is remedy.
of thewas the foundation complaint,the to replevyparty

lie; refusal,after such thebut officerif,then case would
can beto and Wedistress, trespass supported.levyproceeds

and third together,the second viz.:objectionswill consider
is a from the declaration,the anddepartureThat replication

in the constable andMcMahon, only,a thatshows trespass
a of three years.is no law Theauthorizing replevythere

andthink is well wetaken,these we havefirst of objections
thinkif had been raised webelow,it wasdoubt, (whichno

and thehave done,of the counsel to ofpracticethe duty
have beenhere, which might urged below,raising objections

would have been sustained.can not butthis court reprobate,)
thebefore first ofthe cause of action arose May,Although

had theirexecution,in the electionthe1821, yet plaintiffs
notor would be received.would,that stateto indorse paper

that state would bepaperdid not elect to indorsetheyIf
hadthe defendantlaw,from the thewe conceivereceived,

Thefor three statutesyears.to the debtreplevyprivilege
but this seems to beare thethis subject complicated,upon

entered intothat all contracts beforeconstruction, upontrue
an execution,if in doesthe1821,first May, plaintiffthe of

Illinois,Bank of or eitherthe Statethat ofindorse papernot
will havedefendant thebe thebranches, received,willitsof

in thisIt clearly appearsfor threeto replevy years.right
did not indorse onthat the plaintiffsnotwithstandingcase

thedirect officerhad a to toexecution, rightyet theytheir
nor does itmade,wasthé offer to or replevyuntil paylevy,

averred,so that theit is notthe forfrom replication,appear
the saidmade byoffer Wag-­ever had notice of theplaintiffs

the saidorthe said to execu­constable, replevyto paygoner
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Gill v. Caldwell.

tion, and until had that fact,notice of thethey plaintiffs
could not The abe liable. inreplication showing trespass
McMahon is a anddeclaration,from theonly, departure

andreversed,therefore bad. Let the be(1) belowjudgment
the abide the below,costs event of the in court andsuit the
the cause inremanded with to thatleave the courtplaintiff
to amend his replication.

reversed.Judgement

Thomas v. James Appellee.Appellant,Gill, Caldwell,

APPEAL FROM CRAWFORD.

swearing,a theSwearing legala an is ofwitness hand, independentby uplifted
statute.

according and itOaths to be all to their asare administered to opinions,persons
most affects their consciences.

Reynolds. Thisby JusticeOpinion the Courtof Chief
here,theby plaintiffwas an of slanderaction commenced

himforin court below, chargingthe theagainst defendant,
beforein awith false certain judicial proceedingswearing

a of theone Thomas Kennedy, justice peace.
“ sworn regularlythat said Gill wasThe declaration avers

hisand then and there tookand the saidlegally justice,by
in thetakenthe bill of exceptionsoath.” Fromcorporal
of thetrial thebelow, justiceit that on thecause, appears

himbefore the“that there wastestified,Kennedy,peace,
that he administered todeclaration,trial in thementioned
oath,be that Gill swore bysaid to anGill what he conceived

and Gillused,an no bible that wasthat washand,uplifted
counselhis The defendant’snot asked he took oath.”how

it notKennedy,exclude the oftestimonythen moved to
assuch an one wouldadministered,a noroathproving legal

motion thedeclaration,in whichthe averment thesupport
and thistheand excludedsustained, testimony,court below

Gill swornIf the said wasto correct.we are called upon
abe said to be depart-can notithand, surelyanby uplifted

to settleddeclaration; is,beure the only questionfrom the
? The purethe law recognizesis it kind of oath whichthat

be admin-are tothat oathsis,common lawof theprinciple

88.17v.pleading. Wells, Ill.,of HiteThis is a familiar rule(1)


	1 Ill. 51
	1 Ill. 53

